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Information requested by the Panel  
1. The panel sought clarification on a number of matters as set out below.  

When was the land east of the Mushroom Exchange zoned residential? 

2. The land was zoned residential as part of the Plenty Valley Strategic Plan in 1987 in the 

RL111 amendment process.  The Plenty Valley Strategic Plan was a high level strategic plan 

(not a structure plan) that pointed the way forward for the large area to which it applied 

(South Morang and Doreen).   

3. The Panel which considered the structure plan for this area (in August 2003) made the 

following opening comment: 

Mernda is a small existing township, located in currently rural land at the 

intersection of Plenty Road and Bridge Inn Road in the City of Whittlesea. The land 

surrounding Mernda has for many years been designated as part of the ‘Plenty 

Growth Corridor’, one of the key planned locations in which outward Metropolitan 

growth will be accommodated.  Land proposed for development in the corridor has 

already been placed in the Residential 1 Zone (R1Z). It flows that the basic 

principle of additional residential and related development at Mernda is already 

established and is not addressed in this Panel Report. The three matters before 

the Panel relate largely to the servicing, spatial distribution and design of 

development. 

4. While the RL111 Amendment panel dealt with the issues in some detail, it would seem that 

the wholesale rezoning of the area to a residential zone at the time was somewhat akin to 

the wholesale rezoning of land nowadays to Urban Growth Zone without the finesse and 

detail required to, for example, secure land for infrastructure or ensure that areas close to 

industry are properly planned.   

5. We submit that the panel should be careful in using the existing residential zone as some 

sort of precedent to further rezoning in close proximity to the Mushroom Exchange.   

6. In relation to complaints from odour, any complaints in relation to odour or noise are referred 

on to the EPA.  We are unable to advise the Panel whether there have been any complaints 

in relation to odour or noise as Council does not maintain a complaints register.  All 

complaints are held on particular property files not a central file.  We anticipate that the 

operator would have a better understanding of the current complaints status. 
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What was the basis of the Rural Floodway Zone?  

7. We note that Melbourne Water has provided advice to the Panel in relation to this. 

Referral and consultation requirement in other DPO Schedules within Whittlesea 

8. DPO7 – subject to VicRoads approval as a condition. 

9. DPO 10 requires that an application for a permit must be referred to Parks Victoria for 

comment and any conditions of Parks Vic must be included in a planning permit. 

10. DPO19 – comment from Melbourne Water. 

11. DPO 26 requires that Council must seek and consider the views of the former Department of 

Sustainability and Environment (now a part of the Department of Environment, Land, Water 

and Planning) prior to approval of a Development Plan in the eastern precinct. 

12. DPO 29 – to the satisfaction of Melbourne Water and Parks Victoria. 

13. DPO30 - consider the views of a State Government Department. 

When was DPO 16 applied to the Township Zone and why? 

14. This DPO Schedule was applied in 2004 - 2006 as part of the Mernda Amendments.  It is a 

rudimentary overlay which provides for the most basic form of DP control.  It does not 

address the issues needing to be addressed for the Township. The areas which have been 

nominated to remain under DPO16 have an approved development plan in place. 

Should there be more detail in the Concept Plan as to what is to happen in the rail 
reserve? 

15. Council submits that it is premature to include detail as to what will occur within the rail 

reserve.  The Mernda Rail proposal is out for tender at the present time and the relevant 

authority has not determined its position on the ultimate design other than preparing a 

reference design to inform this process.   

Why is Station Road important to the Township and should it be shown in the 
Concept Plan? 

16. Station Street is already shown in two incorporated documents in the scheme namely the 

Mernda Strategy Plan and the Mernda Town Centre Comprehensive Development Plan.  

Accordingly we submit that showing it in an incorporated concept plan which is part of the 

same planning scheme should not be controversial.   
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17. According to these other incorporated plans, Station Street is intended to function as a local 

street.  
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Reply to issues raised by submitters  
Response to submissions by VA and V Agosta 

18. The claim that Council process is flawed because there was no technical basis to remove 

the Agosta land from the Amendment is correct.  But it is more relevant to note that there 

was no technical basis to include the land in the rezoning in the proposal to rezone in the 

first place.   

The Central Issue 

19. Paragraph 27 of the Agosta submission is correct and this is the essence of the issue and 

concerns as set out in Council’s Part B submission in regards to the rezoning of the RCZ 

land and its potential impacts on Costa; impacts which might be physical and non-physical 

impacts which may be those related to the economic, regulatory and investment environment 

in which Costa, one of the largest single employers in the municipality.   

GHD Buffer Assessment 

20. Paragraphs 46 and 47 relate to the GHD Buffer Assessment Report.  In giving the GHD 

document limited weight, it should be kept in mind that the document is a recent report, it is 

not detailed and nor is it complete, it has not been flagged at the directions hearing and 

neither was it provided in sufficient time to enable other parties to potentially obtain their own 

evidence if only to place on the table by way of reply, and finally the parties that called it are 

not present to answer questions.  The authors could have been made present but have not 

been.   

21. It is important to reiterate that the GHD report is not subject to any form of critique, analysis 

or testing.  Other than point to the type of analysis that would need to be undertaken, and 

what assumptions would need to be tested, the Panel should be careful in applying the 

findings to substantiate a rezoning proposition.   

22. The issue of weight in this case really goes to the issue of reliability.  In the above context, 

the report is either reliable, that is it can be relied upon, or it is not.  We submit that while the 

report is informative, it should not be relied on to base a recommendation.  

23. In an amendment which involved the rezoning of land within a buffer or in close proximity, 

the EPA would have been asked to comment on the proposal.   It has not been asked.   

24. In paragraph 54 there is reference to the facilitation of the extension of the Plenty River Park.  

We assume therefore that the owner is agreeable to entering into an agreement under 

Section 173 of the Planning and Environment Act which requires the owner to vest the 
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relevant land in Council as a reserve at the appropriate time as part of a rezoning 

proposition, should one become seriously entertained in the future. In any event, it would be 

prudent to move this process along. 

25. As for the SMEC Plan (document #5), we do not propose to comment on the subdivision 

layout as that is not the purpose of this hearing. 

Transformation 

26. We do not agree to the way that the transformation issue has been dealt with by the 

submitter.  The issue is not one of facilitating a good planning outcome.  While that is 

desirable, that reasoning only favours the exercise of discretion where the discretion is 

reasonably available to be exercised.  The concept of facilitating a good planning outcome 

as a basis for considering the rezoning is an approach which elevates expediency over the 

legal principle.  The legal issue is one of what is possible in the context of the amendment 

before the panel? What was Authorised under section 9 of the Act?  What have all other 

parties presumed to be on the table? And what have those who are potentially affected (e.g. 

by not submitting) may reasonably assume to be the parameters of this enquiry?   If this 

Amendment had proposed to rezone some parts of the RCZ but not others, the situation may 

be different.  But, the Amendment does not propose to rezone any RCZ land. Its hallmark is 

to put land which is currently in one residential zone into another residential zone.  Rezoning 

land from the RCZ where residential subdivision is prohibited to a residential zone where it is 

permitted is a very different proposition.    

The process prior to the panel 

27. As to the processes referred to at paragraphs 71 and 72, these matters are not before the 

Panel.  There is an alternative process that should be adopted if there is a complaint about 

that process separate to the Panel. 

Alternative way forward 

28. Finally, as to the alternative argument in paragraph 74, the Panel should avoid itself 

becoming a lobbyist for any particular landowner. The purpose of the Panel is to consider the 

submissions that have been referred to it in the context of the purpose of the Amendment.  It 

is not the purpose of the panel to make recommendations on what other land should be 

rezoned down the track if that rezoning is not within the scope of the Amendment.  
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Response to submissions by Mr Nagle 

29. Mr Nagle’s concerns relate to drainage and the LSIO.  Mr Nagle is concerned that the 

amendment “claims” much of his land as a drainage corridor.  It does not.  The Amendment 

reflects a physical condition of the land.  It does not change the condition of the landThe 

application of the LSIO is to be informed by the technical evidence of the extent of the 1:100 

year flood event. 

30. We also submit that the LSIO does not prohibit a development application being considered.  

It ensures that a development application is considered in the context of what are identified 

to be relevant considerations viz drainage and flooding. The change proposed by Council at 

paragraph 90 of the Part B submission is a reasonable way of dealing with the concern 

raised by Nr Nagle always acknowledging of course the encumbered nature of the relevant 

land. 

 

Conclusion 
31. This completes the submissions for Council. 

 
 
 
 
 
 
 
 
 
 
 
 .................................................................................  
Per Terry Montebello 
Partner 
Maddocks 
Lawyers for Whittlesea City Council 
3 August 2016 
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