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Introduction 
1. This submission is made on behalf of Whittlesea City Council (Council).  Council is the 

Planning Authority for Amendment C175 to the Whittlesea Planning Scheme (Scheme).   

2. On 26 July 2016, Council provided its 'Part A' Submissions together with a folder of 

background material referred to in the Part A Submissions.  Council's Part A Submissions 

are taken to be read and as forming part of these submissions.   

3. This submission will now address the outstanding matters raised in Directions 6 and 8 of the 

Panel's directions and the matters raised in submissions to the Amendment. 

4. In summary, Council submits that the Amendment will provide improved guidance over the 

future development of residential land within the Mernda Township (the Township).   

5. As noted in Council's Part A Submissions, the Township has been the focus of increasing 

development pressures given its proximity to the surrounding Mernda / Doreen growth areas 

and the availability of infrastructure essentially off the back of the Mernda / Doreen growth 

area.   

6. The current Township Zone (TZ) also allows for uses (either as of right or subject to a 

permit) that are normally prohibited in a residential area (eg. industry, office, retail premises 

and warehouse) and has a significantly reduced number of prohibited land uses.  While 

appropriate for townships in the traditional sense, in the context of a township now 

enveloped by urban development, with different amenity expectations, this creates 

opportunities for conflicting land uses to be proposed within the now former Township, 

adjacent to existing residential areas.   

7. The new zone provisions provide a more normalised zoning for this new urban area which 

more appropriately reflects the changed circumstances of the area, and coupled with the 

DPO ensures an appropriate framework is in place to guide future use and development of 

the land for urban development.   
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Submissions 
9. Council received 22 submissions in response to the public exhibition of the Amendment.1  Of 

these submissions:   

 12 submissions were from agencies or government authorities who provided 

comment and / or supported the Amendment2; and 

 10 submissions were from landowners within or surrounding the Township, 

including a submission from the Costa Mushroom Exchange. 

10. A response to the issues raised by the objections to the Amendment was set out in the 

Council Meeting report of 26 April 2016.  Council adopts the responses set out in that report.  

11. For the purposes of these submissions, the key issues (as well as the outstanding matters 

raised in Direction 8 of the Panel's directions) are expanded upon and addressed under the 

following headings: 

 Rural Conservation Land 

 Land Subject to Inundation Overlay 

 Other Matters 

  

                                                      
1  The Panel has now been provided with written confirmation of the oral submissions from the Department of Environment, 
Land, Water and Planning (DELWP) and Native Title Services Victoria. 
2  It is noted that VicRoads has subsequently withdrawn its submission.   
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Rural Conservation Land 
What is the issue? 

12. A number of the local landowners submitted that the Rural Conservation Zone (RCZ) land 

between the Township and the Plenty River should be rezoned as part of the Amendment.   

13. The Panel has also expressed an interest in hearing from Council on: 

Relevant strategic documents justifying Council's decision not to include the Rural 

Conservation Zone land in the area to be rezoned, including a broad overview of demand for 

residential development in this location.   

Evolution of the Amendment 

14. As noted in the Part A Submissions, prior to seeking Ministerial Authorisation for the 

Amendment, Council explored the option of rezoning the RCZ land.   

15. This included discussions regarding the potential for RCZ rezonings with the owners of 

seven properties adjacent to the western bank of the Plenty River.  These discussions 

included negotiations regarding a land swap, which would assist in securing a public open 

space linear link along this section of the Plenty River corridor.  However prior to Council 

seeking Ministerial Authorisation for the Amendment, a number of matters arose that 

required further consideration.  This included to the current and future use and development 

of the Costa Mushroom Exchange site.   

16. As part of the process of considering a proposed amendment, Costa Mushroom expressed 

concerns that a rezoning of the RCZ land would result in development encroaching the 

buffer areas required for its operations.  The result would potentially adversely impact on the 

ability for the Costa Mushroom Exchange to undertake works and operations in accordance 

with the approved Costa Mushroom Farm Master Plan.  

17. At that time, it quickly became clear that Council had no analysis, report, study or 

assessment of the issue of how the Costa Mushroom Exchange site potentially impacted on 

surrounding land uses and the need for buffers, although a perusal of Officer Reports makes 

it clear that there had been an assumption that the RCZ did play a role in the provision of 

buffers in respect of the Costa Mushroom Exchange site.  In that context, it is not so much 

the existence of strategic documents justifying Council's decision not to include the RCZ land 

in the area that affected the thinking of the Planning Authority, as much as it was the lack of 

such documents in the context of a proposal to rezone the land.  Accordingly, Council 

ultimately excised the RCZ land from the Amendment in order to progress the Amendment in 

so far as it remained relevant to the balance of the land forming the Township.  
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Omission of Rural Conservation Zone land 

Demand for residential development 

18. The key objective of the Amendment is to secure the orderly planning of the Township by 

providing a more appropriate set of planning controls.  The Township represents some of the 

remaining sites of existing developable land within the Mernda / Doreen growth corridor.   

19. The demand for residential development within the Mernda / Doreen growth corridor is one 

of the highest within Metropolitan Melbourne.  This is due to a number of factors including:  

 the provision of a Major Activity Centre (the Mernda Town Centre);  

 the provision of a new train service;  

 the high natural amenity of the area; and  

 its accessibility to other areas of Melbourne. 

20. It should also be noted, however, that large areas of the Mernda / Doreen growth corridor 

which have been earmarked for residential development are yet to be realised. This is 

indicated by the map below in the areas outlined in black.  

 

21. As such, there is a substantial supply of readily available residential land within the Mernda / 

Doreen growth corridor to meet demand in the short to medium term (i.e. 5 to 10 years). 
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22. It should also be noted that the majority of the Township area is largely established.  There 

are two areas that remain largely undeveloped, these are: 

 to the north, at the corner of Hazel Glen Drive and Schotters Road; and 

 within the centre of the Township, east of Schotters Road. 

as indicated on the map below.   

 

23. The main difference between these two areas and the remainder of the Mernda / Doreen 

growth corridor are the planning controls.   

24. Basic planning controls (in the form of the Township Zone) and no requirement to pay 

development contributions in close proximity to the Mernda Town Centre, has seen 

significant developer interest in these specific areas within the Township. 

Strategic basis for rezoning Mernda Township 

25. The Mernda Local Structure Plan (LSP) recognised that current controls applied to the 

Township did not facilitate the integrated development of the Township with the surrounding 

residential land within the Mernda / Doreen Growth corridor.  

26. The subsequent implementation of the Mernda Strategy Plan has only exacerbated the need 

to update the controls in this area.  Council has seen a spate of planning permit applications 

being lodged for the Township resulting in poor development outcomes, mostly represented 

by isolated and non-connected subdivisions, a lack of infrastructure planning and investment 

to support new residential development each of which is typical of an impaired ability to 

provide co-ordinated planning of the precinct. 
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27. The LSP envisages that the rezoning of the Township: 

…(will facilitate) development occurring on an infill basis (with) housing type and density to 

match existing stock which is provided at a density of approximately 8-10 dwellings per 

hectare.  Notwithstanding this preference an encouragement will be given to the potential 

increase to density and housing choice3. 

28. The Amendment responds to this by rezoning existing developable area from TZ to GRZ and 

guiding the preferred location of housing densities, development typologies with respect to 

topography, natural features and major infrastructure.  For those areas already developed, 

the change to a more appropriate residential zone will ensure the residential amenity of 

those properties are provided with a more suitable set of planning provisions. 

29. The LSP also identifies the establishment of a linear network of open space along the Plenty 

River to maximise the use of the Plenty River environs.  It discusses the establishment of the 

parkland through a rezoning process and land transfer agreement.  According to the LSP, 

the key driver in rezoning the RCZ land would be to maximise the use of the Plenty River 

environs to ‘better utilise the river environs as a recreational resource and to maintain a 

conservation/habit link to the Plenty Gorge Park’4, with the creation of additional developable 

land being a by-product of this process.   

30. The LSP does not, however, direct that the linear park be considered with any rezoning of 

the TZ area.  Each project contemplated by the LSP is considered separately having regard 

to its potential contribution to the overall enhancement of the Township. 

31. With respect to the history of this Amendment and its progression, delays in negotiations 

relating to the land transfers involving the RCZ land forming part of the desired linear park 

were unhelpful.  Further delays to the progression of the Amendment resulted from the 

awareness that the increase in developable land along the western bank of Plenty River did 

not consider the implications on the Costa Mushroom Exchange site on the eastern side. .   

32. In these circumstances, it was considered appropriate to continue pursuing the rezoning of 

the TZ land within the Township as a standalone component to update the controls and 

actively pursue the Plenty River parkland as separate component, with any potential issues 

regarding the establishment of the parkland resolved at an appropriate time in the future. 

  

                                                      
3  Mernda Local Structure Plan – Part 1, page 17.   
4  Mernda Local Structure Plan – Part 1, page 18.   
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Scope of relevant considerations 

33. It is not unusual for a planning scheme amendment to attract submissions which seek a 

rezoning of land that did not form part of the amendment package.  The Panel will be aware, 

however, that where past planning panels have considered such submissions, they have 

almost invariably been determined to be outside the scope of the amendment.   

34. The reasons for this will be varied according to the circumstances of each case.  Broadly, 

however, the reasons for this approach can be referenced to matters such as the need to: 

 Ensure that rezoning decisions are underpinned by strategic and technical 

assessments which identify the opportunities and constraints which may be 

associated with a rezoning proposal.    

 Properly consider the implications of the additional rezoning on the remainder of 

the planning proposal.   

 Ensure that those who are potentially affected by the proposed changes are 

properly informed.   

 Ensure that all landowners have an equal ability to seek rezoning rather than 

rezone land on the basis of site rezonings responding to individual submissions.    

35. In relation to these latter points, many panel reports also consider whether a proposal to 

rezone land not part of an exhibited amendment is a 'transformation' of the amendment.  In 

Amendment C90 to the Bass Coast Planning Scheme, for example, the panel considered a 

number of submissions that might have been considered to 'transform' the amendment.  The 

panel concluded: 

We think that the introduction of new zones where they would pave the way for new 

development or lead to a new or more intensive use of the land would be a transformation of 

the Amendment.  

It would not be appropriate for us to recommend these sorts of changes.  It is only possible 

to consider changes to an amendment or proposal, especially significant changes, if the 

rules of natural justice are adhered to.   

The particular rule of natural justice, which must be satisfied, is the requirement that all 

matters upon which a decision will be based are revealed to all parties and they are given an 

opportunity to be heard. 

The transformation of an amendment or proposal will normally require re-exhibition.  We do 

not think that is appropriate or practical in the case of this Amendment. 
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36. The panel appointed to consider Amendment C6 to the Mildura Planning Scheme also 

observed that: 

The general principle which guide Panels is the need to facilitate the decision making 

process so that good outcomes can be achieved without unnecessary delay or protraction of 

process.  Therefore, if by modifying a proposal a good outcome will be achieved which 

overcomes legitimate and reasonable concerns, the Panel believes that it is better to do so 

as part of the amendment being considered than to reject it and require the process to be 

recommenced. 

37. Here, Council considers that the rezoning of individual sites of RCZ land would be outside 

the scope of the Amendment.  The Amendment purposely left all of the RCZ land in the RCZ 

and chose to deal with land in the TZ.  More to the point, however, the strategic and practical 

merit of rezoning the RCZ land requires careful and considered evaluation having regard to 

the potential impacts that this may have on the Costa Mushroom Exchange site.   

38. As we noted earlier, this type of assessment has not been carried out.  The technical reports 

provided by one of the northern land holders reveals the need to undertake proper and 

precise site evaluation before decisions are made that have the potential to impact on other 

land uses.  While the Costa Mushroom Exchange is to be treated on equal par to other 

landowners, the fact that it is a substantial generator of local employment and has been in 

place for some significant period of time demands more than an accidental approach to land 

use decisions which may have some implication.  This notion comes through an examination 

of policy which we do later in this submission.   

39. Council discovered through the evolution of the Amendment that there were potentially 

significant impacts that might be brought about through the rezoning of the RCZ land.   

40. In the absence of evidence which demonstrates that the rezoning of this land is required or 

feasible at this time, Council did not and does not consider it appropriate to rezone and 

respectfully submits that the Panel should refrain from making any recommendation in 

respect of proceeding with the rezoning.   

Buffers for uses with potential adverse amenity impacts 

41. These principles are even more important when one considers the range of matters that 

would need to be taken into account in rezoning and developing the RCZ land for residential 

purposes.   

42. Clause 52.10 of the Scheme deals with those uses which have adverse amenity potential 

and specifies the minimum threshold distance for various industry types between the 

proposed use and a sensitive land use zone.  The purpose of clause 52.10 is: 
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To define those types of industries and warehouses which if not appropriately designed and 

located may cause offence or unacceptable risk to the neighbourhood.   

43. Relevantly, within the table to clause 52.10, 'rural industry handling, processing or packing 

agricultural produce' has a threshold distance of 300 metres.  Relevantly, the Costa 

Mushroom site was taken to fall within this definition for the purposes of Amendment C133 to 

the Scheme, which applied the SUZ7 to the site.  According to clause 52.10: 

The threshold distance referred to in the table to this clause is the minimum distance from 

any part of the land of the proposed use or buildings and works to land (not a road) in a 

residential zone, Capital City Zone or Docklands Zone, land used for a hospital or an 

education centre or land in a Public Acquisition Overlay to be acquired for a hospital or an 

education centre. 

44. Clause 52.10 of itself has no application in any given case.  It is only enlivened as it were by 

conditions in the table of uses of other zones such as the Industrial 1 Zone.   

45. The purpose of the clause 52.10 is to assist other planning provisions in setting up a trigger 

point so that applications which would otherwise have been as of right are subjected to the 

rigours of a planning permit process where minimum threshold distances are not observed 

so that the impacts of any particular development can be carefully considered with the 

primary consideration being that if the industry or warehouse is not appropriately designed 

and located may cause offence tor unacceptable risk to the neighbourhood.  However, 

clause 52.10 also provides some insight to planning authorities considering rezoning where it 

comes to potential impacts at the interface. 

46. The State policy at clause 17.02-1 (Industrial land development) is relevant.  It provides: 

Objective 

To ensure availability of land for industry. 

Strategies 

Identify land for industrial development in urban growth areas where: 

 Good access for employees, freight and road transport is available. 

 Appropriate buffer areas can be provided between the proposed industrial land and 
nearby sensitive land uses. 

Protect and carefully plan existing industrial areas to, where possible, facilitate 
further industrial development. 

Provide an adequate supply of industrial land in appropriate locations including 
sufficient stocks of large sites for strategic investment. 

Protect industrial activity in industrial zones from the encroachment of unplanned 
commercial, residential and other sensitive uses which would adversely affect 
industry viability. 
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Encourage industrial uses that meet appropriate standards of safety and amenity 
to locate within activity centres. 

Avoid approving non-industrial land uses, which will prejudice the availability of 
land for future industrial requirements, in identified industrial areas. 

Policy guidelines 

Planning must consider as relevant: 

 Publication 1518, Recommended Buffer Distances for Industrial Residual Air Emissions 
(Environmental Protection Authority, 1990). 

[emphasis added] 

47. Policy clearly suggests that the impact of, or on, the adjoining Mushroom Exchange must be 

a significant consideration in contemplating the residential rezoning of the RCZ land.  

Council submits that identifying the rezoning now would be at the very least premature, and 

possibly detrimental to this local industry.  By reference to “unplanned” we take this to mean 

a reference to unsubstantiated or not sufficiently thought through. 

48. While the Panel has not been presented with information about the precise buffer distances 

which are appropriate for the Mushroom Exchange, it is submitted that this could be a 

significant factor in considering a rezoning proposal of the RCZ land.  Further, what is 

obvious is that appropriately applied buffers are essential to protect all parties, whether they 

are existing uses / owners or proposed future residential developments.   

49. In the absence of a proposal or any assessment of the merits of residential development on 

this land, Council considers that it would be premature to foreshadow that it has the potential 

for residential development.   

50. In this context, we are mindful of the expert report provided recently by one of the land 

owners in the RCZ area.  That expert is not being called to give evidence so the weight to be 

attributed to the report must be limited.   

51. Certainly, without being critical of the report it is evident that the report is based on numerous 

assumptions which may not necessarily be true.  Furthermore, it is also clear that the report 

concedes its limitations, noting that it has not undertaken any assessment of the site in terms 

of current odour emissions.  The report is essentially based on literature review rather than 

site assessment.   

52. We are also mindful that the report uses climatic data from a reporting station which is at 

least 7 km away rather than from near to the site.  Again, we are not critical of the report.  

We understand the context within which it is provided is to show that there is at least a case 

to be made for investigation the matter further at an appropriate time.  This is not 

inconsistent with Council’s resolution.   
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Land Subject to Inundation Overlay 
What is the issue? 

53. Another issue raised in the landowner submissions was the proposed introduction of the 

Land Subject to Inundation Overlay (LSIO).  The concerns related mostly to the loss of 

developable land and more substantially the validity of data that was used to determine the 

application of the LSIO.   

54. The Panel has also expressed an interest in understanding: 

The methodology used by Melbourne Water to determine the boundaries of the Land 

Subject to Inundation Overlay.   

55. Melbourne Water is attending the Panel Hearing to address this point.  These submissions 

will also outline the information available to Council for the benefit of the Panel's 

consideration.     

History of flooding and drainage in Mernda 

Flooding 

56. The municipality has a diverse landscape and significant waterways including the Darebin 

Creek, Merri Creek and the Plenty River.  The Plenty River is the predominant waterway of 

the municipality.  It begins its journey in the Kinglake National Park, flowing south through 

the township of Whittlesea, the Mernda / Doreen Growth Corridor and Plenty Gorge 

Parkland, then forming the boundary of Whittlesea with Nillumbik Shire before passing 

through the City of Banyule to confluence with the Yarra River at Lower Plenty. 

57. Being a major waterway, the Plenty River from time to time succumbs to flooding and 

historically has caused severe flooding in the localities of Whittlesea, Mernda, Yallambie and 

Greensborough.   

58. The Township has been historically located on the western bank of the Plenty River (an 

alluvial floodplain) since the 1860s.  The topography around the Township has slight fall from 

north-west to south-east forming the depression of the Plenty River.  The Township has 

been impacted by flooding in 1878, 1974 and 1987.  Most of this impact is associated with 

the natural depression located at the centre of the Township near Hayes Road.  This is 

discussed in further detail below and in the submission from Melbourne Water. 
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Drainage infrastructure 

59. Until the early 2000s, the Township was underserviced by drainage and sewerage 

infrastructure.  Drainage generally followed roads and the topography of the land to the 

Plenty River.  Sewerage was managed via septic systems. 

60. When prepared, LSP considered drainage and sewerage infrastructure within the Township 

as well as Laurimar (to the north-east of the Township area).  Requirements for physical 

servicing arrangements to service future urban development are outlined within the LSP. 

61. It was also noted at that time of the LSP preparation that the Township was unable to deal 

with effluent, and that this was having an adverse impact on the Plenty River. 

62. Development of the Laurimar Estate under the LSP provided for a backlog5 program to 

accommodate existing and future growth in the Township. 

63. Most drainage within the Township is currently serviced by the City of Whittlesea-managed 

underground pipes which drain to the Plenty River.  Sewerage infrastructure has been 

upgraded and is now managed by Yarra Valley Water. 

                                                      
5  No pun intended. 
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64. It is also noted that at the natural depression adjacent to Hayes Road is a Melbourne Water-

managed open channel that was constructed in the late 1970s.  Some drainage from the 

Township area empties into this channel to then drain into the Plenty River. 

 

Consultation with Melbourne Water 

65. Council's consultation in respect of the Amendment included input from a number of 

statutory authorities to ensure that the views of these authorities were known prior to the 

finalisation of the planning controls. 

66. Given the Township's proximity to the Plenty River Corridor, Melbourne Water's input was 

particularly important.  Melbourne Water is the statutory authority on waterway management 

within the municipality.  In accordance with the Water Act 1989 (Water Act), Melbourne 

Water's role includes to declare flood levels, to control developments that may be proposed 

for land adjoining waterways and to provide advice about flooding and controls on 

development to local councils.   

67. During the preparation of the Amendment, Melbourne Water indicated that some of the land 

within the central area of the Township had been declared as being subject to the 1 in 100 

year flood line in 1990 in accordance with Division 4, Part 10 of the Water Act.  The 

declaration was made following modelling measuring the extent of two 100 year floods (1974 

and 1987).   
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68. The extent of the declaration in the vicinity of the Township is illustrated below. 

 

69. The Council Minutes of 26 April 2016 note that: 

Both floods resulted in the subject land being submerged from backflow flooding from the 

Plenty River along the open storm water channel that passes through this area.  Backflow 

flooding has been defined by the Royal Commission into the 2011 Queensland Floods as 

"flooding that occurs when the discharge point for a stormwater pipe that collects water from 

a low-lying area is located near a waterway and that discharge point becomes submerged 

by a tide, storm surge or floodwater, causing water to pass back through the pipe and out of 

inlets and manholes."   

Upon reviewing the Concept Plan it was identified that none of this affected land had 

appropriately identified that it was subject to flooding and that currently no relevant planning 

controls were in place.  Melbourne Water expressed concern at the absence of planning 

controls on the encumbered land, and requested that Amendment C175 include the 

application of the LSIO to this land.  
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Application of the LSIO 

70. The Panel will observe how the 1990 declaration has been translated into the application of 

the LSIO as proposed through this Amendment: 

 

71. Melbourne Water's formal submission to the Amendment indicated that Melbourne Water 

supported the application of the LSIO as proposed (i.e. to the land at 88 and 90 Schotters 

Road and 22 Hayes Road).   

72. Melbourne Water requested that the LSIO also be applied to the land located at 265, 279 

and 303 Hazel Glen Drive which is also encumbered by the 1 in 100 year flood line.  This 

land is within the RCZ and Public Park and Recreation Zone (PPRZ) and as such is not 

proposed to be rezoned as part of this Amendment.   

73. In these circumstances, Council advised Melbourne Water that it considers the planning 

controls within these zones to be sufficient to control inappropriate development within the 

declared area.  On this basis Melbourne Water agreed to withdraw this specific request while 

indicating, however, that should this land be subject to any future rezoning proposal to allow 

for development, Melbourne Water will request the application of the LSIO to encumbered 

land.   
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Practice Note 12 – Applying the Flood Provisions in Planning Schemes (June 2015) 

74. Practice Note 12 – Applying the Flood Provisions in Planning Schemes (June 2015) (PN12) 

is relevant within the context of this aspect of the Amendment.  PN12 provides guidance 

about applying the flood provisions in planning schemes.  It was prepared by DELWP in 

conjunction with Melbourne Water and notes at the outset that: 

Land use planning is recognised as being the best means of avoiding future flooding 

problems.  Through careful planning, flood risks to life, property and community 

infrastructure can be minimised and the environmental significance of our floodplains 

protected. 

Section 62(e) of the Planning and Environment Act 1987 enables planning schemes to 

‘regulate or prohibit any use or development in hazardous areas, or areas likely to become 

hazardous’.  As a result, planning schemes contain State planning policy for floodplain 

management requiring, among other things, that flood risk be considered in the preparation 

of planning schemes and in land use decisions. 

75. Further to this, clause 13.02 (Environmental Risks – Floodplains) of the SPPF seeks: 

To assist the protection of: 

 Life, property and community infrastructure from flood hazard. 

 The natural flood carrying capacity of rivers, streams and floodways. 

 The flood storage function of floodplains and waterways.  

 Floodplain areas of environmental significance or of importance to river health.   

76. The accompanying strategies (most relevantly) are: 

Identify land affected by flooding, including floodway areas, as verified by the relevant 

floodplain management authority, in planning scheme maps.  Land affected by flooding is 

land inundated by the 1 in 100 year flood event or as determined by the floodplain 

management authority.   

Avoid intensifying the impacts of flooding through inappropriately located uses and 

developments.   

77. PN12 notes that there are four types of flood provisions available to identify flood affected 

land in the Scheme.  These are the Urban Floodway Zone (UFZ), Floodway Overlay (FO), 

LSIO and Special Building Overlay (SBO).  The level of planning control in each provision is 

commensurate with the potential flood risk.  For example, PN12 notes that:  
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…the UFZ is a restrictive provision that prohibits most uses and development.  It is designed 

to be applied to urban environments where there is a high potential flood risk and only low 

intensity uses and development (such as recreation) are suitable.  In contrast, the LSIO is 

used for both urban and rural environments to identify land with lower potential flood risk or 

as an interim measure, areas where accurate flood mapping to identify the floodway is yet to 

be carried out.  The LSIO only requires a permit for buildings and works and does not 

prohibit either use or development.   

78. Table 1 (at page 11) of PN12 sets out the circumstances which warrant the application of the 

various overlays.  In respect of the LSIO this includes: 

 both urban and rural areas; 

 mainstream flooding from a river or stream;  

 rural land that is mainly undeveloped;  

 areas where the extent of the floodway has been identified and LSIO covers the 

balance of land subject to inundation, excluding the floodway component;  

 lower flood depths and / or flow velocities; and 

 lower potential flood risk.   

79. Having regard to the guidance within PN12 and the input received from Melbourne Water, 

Council supports the application of the LSIO as proposed through this Amendment.   

80. The Melbourne Water analysis concludes that the sites in this area are not affected by major 

flooding from stormwater channels (as perceived by one submitter), but that the major 

flooding is as a result of backflow from the Plenty River due to the topography of the area.   

81. In a letter dated 12 April 2016, Council wrote to this submitter outlining advice received from 

Melbourne Water on the processes that it uses to determine flooding extents.  The letter 

notes that: 

Advice from Melbourne Water: 

1. The original model for the Plenty River was created in 1990 using software called 

HEC-2 (U.S Army Corps of Engineers, The Hydrologic Engineering Centre).  This 

hydraulic model covers the area from the Plenty River Upper Aqueduct to the 

North of Oak Street, Whittlesea. 

2. River gauges along the Plenty River have been used to obtain flood data.  
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3. In 1974, an estimated 1 in 100 year flood event was observed and verified in the 

Plenty River catchment (joining the Yarra River downstream). 

4. The model devised in 1990 was calibrated to fit the observed data in 1974.  This 

calibrated model was tested against another 100 year flood event that occurred in 

1987 which yielded consistent results.   

5. Mernda Drain (DR6004) crosses several properties which include 88 – 90 

Schotters Road.  Based on the modelling result for the 1 in 100 year event, the 

above mentioned drain and site is subject to backflow flooding from the Plenty 

River of approximately 161.7 metres to Australian Height Datum.   

6. The Land Subject to Inundation Overlay (LSIO) reflects the extent of Melbourne 

Water's mapping of the 1 in 100 year flood event.   

82. The letter also included plans and data (prepared by Connell Wagner and Melbourne Water) 

that were used to support the declaration of this site as being subject to the 1 in 100 year 

flood line.  A copy of this letter and attachments was provided to the Panel with the 

Amendment request material.  As a result of this material, one of the submitters in respect of 

the LSIO issue withdrew their objection.   

Loss in property values 

83. Opponents of the LSIO also raised concerns that its application would devalue their 

properties.   

84. In accordance with the Planning and Environment Act 1987, the objectives of planning in 

Victoria seek to:  

Provide for the fair, orderly, economic and sustainable use, and development of land...to 

balance the present and future interests of all Victorians.   

85. Property values are influenced by a range of factors such as demand, supply, development 

potential, topographic or environmental constraints, location, building condition and amenity.   

86. Consequently, the potential impact of changes to a planning scheme on property values is 

difficult to isolate from these other factors and can vary depending on the circumstances.  

However in general, changes to local planning schemes seek to achieve long-term strategic 

objectives for specific areas.   

87. Possible impacts to the value of a particular property is not relevant when preparing planning 

scheme amendments or assessing planning permit applications.  In any event, we submit 

that the LSIO does not cause the build-up of stormwater on the land it reflects the build-up of 

stormwater. 
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“Plenty River Environs” designation on Concept Plan 

88. Some of the concern raised by the application of the LSIO may also be as a result of the 

land use designation of the LSIO land within the Concept Plan within the DPO34. 

89. Land identified as being subject to 1 in 100 year flooding on the Concept Plan has been 

nominated as “Plenty River Environs” due to its encumbered condition.  The green shading 

with the black hatching could be interpreted as identifying all land within this area as being 

unsuitable for urban development but suitable for other purposes. 

90. It is suggested that to provide clarity that a footnote be included on the Concept Plan that the 

area of the “Plenty River Environs” which states that the area could be refined in consultation 

with Melbourne Water and Council at the Planning Permit application stage. This will 

hopefully clarify that land within the existing flood prone area could be suitable for 

development subject to the appropriate measures being put in place. It is noted, however, 

that ultimately land will be required for drainage purposes which will render it unsuitable for 

urban development. 
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Other Matters 
Public Transport Victoria and Level Crossing Removal Authority 

91. Both Public Transport Victoria (PTV) and the Level Crossing Removal Authority (LXRA) 

have made submissions to Amendment C175. 

92. Both PTV and the LXRA support the overarching objective of the Amendment.  Their 

submissions relate to matters of 'fine tuning' concerning the land adjacent to the Mernda Rail 

Reserve as indicated below: 

 

93. As both submissions raise near identical issues, both submissions have been addressed 

simultaneously.  

Changes requested 

94. The most significant submissions raised by PTV and the LXRA relate to requests to amend 

wording within DPO34, more specifically: 

 include a requirement at Section 2.0 – conditions and requirements for permit – 

that states ‘all planning permit applications for land within 50 metres east of the rail 

reserve must be referred to Public Transport Victoria pursuant to Section 55 of the 

Planning and Environment Act 1987’;  
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 include a requirement in the Decision Guidelines that the Responsible Authority 

should consider the views of PTV prior to approving or amending a development 

plan;  

 include a requirement at Section 3.0 – Requirements for development plan – ‘for a 

Noise Vibration and Light Spill Impact Report for development in close proximity to 

the rail corridor’; and 

 include a requirement at Section 3.0 – Requirements for development plan – that 

requires ‘provision of a shared pathway along the length of Schotters Road that 

provides a pedestrian connection from Bridge Inn Road to Hazel Glen Drive’ and to 

update the Concept Plan accordingly. 

95. In addition to the changes to DPO34, PTV and the LXRA have also made requests to amend 

the Concept Plan, more specifically: 

 amend the designation of Station Road as an ‘informal unsealed track’ instead of 

an ‘existing urban road requiring upgrade to urban standard’;  

 delete the two proposed east-west roads shown in the Concept Plan crossing the 

rail corridor;  

 delete the proposed north-south shared path shown in the Concept Plan running 

the length of the corridor;  

 clearly show the rail reserve on the Concept Plan outside of the Development Plan 

Overlay area;  

 request that should the intersection of Bridge Inn Road and Schotters Road be 

signalised, that reference be made on the Concept Plan that Bus priority be given; 

and  

 request that within 1km of the future Mernda Train Station land be nominated for 

medium density housing. 

Referral Authority request 

96. With regard to PTV’s role as a Referral Authority, Council is aware of the significant role of 

PTV in delivering and maintaining the Mernda Railway Extension Project and Council 

appreciates PTV’s request to ensure that their views regarding development in proximity to 

the Mernda Railway Reserve are not ignored. 
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97. Council has a longstanding working relationship with PTV that has flourished through the 

new development that has been occurring within Whittlesea’s growth areas.  Given that there 

is now land within the Township that is in close proximity to the future Mernda Railway 

corridor, it is considered reasonable to work with PTV regarding certain development 

applications. 

98. As the Panel would be aware, however, there are two types of referral authorities within the 

planning system – a 'determining referral authority' and a 'recommending referral authority'. 

99. The difference between each type of referral authority is how they are required to be given 

notice under the Act and how their advice is to be used to determine an application. 

100. With respect to planning permit applications, Council considers that the requirement for all 

applications to be referred to PTV under section 55 of the Act is onerous because: 

 land within 50 metres east of the rail reserve is already developed and it is unlikely 

that this land will be more intensely developed; and 

 there will inevitably be development applications in association with existing uses, 

some in areas of land that have no direct relationship to the Mernda Rail Reserve 

(i.e. to the rear of existing dwellings).  

101. Council appreciates the interest that PTV has for land adjacent to the Mernda Rail Reserve, 

however, it is considered that Council should be the Responsible Authority for development 

within the Township and that referral of all applications under section 55 of the Act is not the 

best use of resources for both organisations.  

102. It is considered more appropriate that PTV be a recommending referral authority under 

section 52 of the Act.  This will highlight to the Responsible Authority that consideration of 

the nearby Mernda Rail Reserve is required and it will be a matter for the Responsible 

Authority to determine whether an application should be provided to PTV for comment.  It 

should then be at the discretion of Responsible Authority to determine the implementation of 

any referral authority advice as part of its consideration of a planning permit application. 

103. As a referral authority under section 52 of the Act, PTV will have the right to seek review of 

any determination by the Responsible Authority at VCAT. 

Development plan referral request 

104. Council has a well-established practice of inviting PTV (and other agencies) to review 

development plan proposals in the absence of mandatory requirements in the respective 

DPO schedules. 
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105. To re-iterate, Council recognises the important task that PTV has in delivering the Mernda 

Rail Extension Project.  However the role of all agencies is important in creating new 

development opportunities and no specific interests of an agency should take priority. 

106. By making specific reference to the consideration of the views of PTV within DPO34, it could 

be argued that reference must also be made to the 13 other agencies who have been 

notified as part of the Amendment process.  It is not considered necessary to list all referral 

authorities within DPO34 given Council’s well-established practice of referring development 

plan applications.  

Noise vibration and light spill impact assessment report requirement 

107. As previously noted, the area adjacent to the proposed Mernda Rail Reserve is already 

established and it is unlikely that given the size of the lots any broad scale development or 

redevelopment will be undertaken. 

108. As such, this request is considered an unnecessary burden to existing landowners.  Instead, 

it is considered that as the works undertaken to deliver the stabling have occurred more 

recently, those works should be minimising impacts on existing uses in the Township. 

Shared path along Schotters Road requirement 

109. The request to include a shared path within the road reserve of Schotters Road is a 

consequence of removing the shared path from the Mernda Rail Reserve to accommodate 

the Mernda Rail Extension Project.  As noted in the Council Minutes of 26 April 2016: 

It is considered that a north-south pedestrian link between Bridge Inn Road and Hazel Glen 

Drive is important to facilitate better pedestrian connectivity…and the relocation of the 

shared path from the old Whittlesea rail reserve to Schotters Road reserve is a suitable 

alternative… 

Concerns do relate to the amount of land available within the Schotters Road road reserve 

to be able to deliver a shared path…and that Council Officers will seek to meet with PTV in 

the immediate future to determine if a suitable alternative can be agreed to.” 

110. Unfortunately this meeting did not occur, but this is not to say that a shared path should not 

be pursued. 

111. For the purposes of the Amendment, it is considered that a shared path should be indicated 

on the Concept Plan within the road reserve of Schotters Road, and that the ultimate form 

and delivery of the shared path will be subject to ongoing negotiations with PTV at an 

appropriate time in the future when development is triggered at the subsequent development 

plan and planning permit application stages. 
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112. It is also considered that words to the effect that “provision of a shared pathway along the 

length of Schotters Road that provides a pedestrian connection from Bridge Inn Road to 

Hazel Glen Drive”, should be included at Clause 3.0 of DPO34 (as proposed by PTV). 

113. An extra sentence should be included after this point that stipulates that this provision will be 

subject to discussions with the Responsible Authority and PTV at the time of development. 

Designation of Station Road 

114. Station Road, north of Bridge Inn Road and west of the Mernda Rail Reserve is an informal 

road that is located outside of the DPO34 area.  Station Road is located within the Mernda 

Town Centre and has been subject to the ongoing discussions between Council, PTV, LXRA 

and VicRoads regarding the delivery of the Mernda Rail Extension Project in conjunction with 

the preparation of the Mernda Town Centre North East Precinct Development Plan. 

115. While Station Road is outside the DPO34 area, its relationship to the Mernda Rail Reserve 

and the Township is important.  As such, it is considered that it should be shown on the 

Concept Plan for clarity.   

116. The inclusion of a footnote to the effect that ‘the status of Station Road is to be determined 

via a separate planning process’, should remove any concerns that the Concept Plan is 

providing a definitive designation for the road and will ensure that the ultimate form and 

details of the road are determined as part of the development plan and planning permit 

application processes. 

East-west roads crossing the rail reserve 

117. At the time of preparing the Concept Plan it was unclear as to how the Mernda Rail Reserve 

was to be used. 

118. Council considered the option of improving connectivity between the Township and the 

Mernda Town Centre by providing the two east-west roads.  As Council are now aware of 

how the Mernda Rail Reserve is to be utilised, it is considered appropriate to remove the 

east-west road links. 

North-south rail reserve shared path 

119. As previously discussed, at the time of preparing the Concept Plan it was unclear to Council 

as to how the Mernda Rail Reserve was to be used.  The LSP states that there is an 

opportunity for ‘the investigation of a possible pedestrian link along the heavy rail reservation 

subject to agreement from the Public Transport Corporation’.6 

                                                      
6 Mernda Local Structure Plan – Part 1, Page 18. 
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120. As noted above, PTV raised the possibility of relocating the shared path to the Schotters 

Road road reserve.7 

121. As Council are now aware of how the Mernda Rail Reserve is to be utilised, it is considered 

appropriate to remove the north-south shared path from the Concept Plan and relocate it to 

the Schotters Road road reserve. 

Representation of the Mernda Rail Reserve 

122. The Mernda Rail Reserve is an important land area that, although outside of the Township, 

will impact upon the future operation of the Township. 

123. It is considered appropriate to recognise that there will be an important relationship between 

the Township and the Rail Reserve by illustrating the Mernda Rail Reserve on the Concept 

Plan. 

Intersection of Bridge Inn Road and Schotters Road 

124. In the letter provided to Council from Vic Roads dated 1 July 2016, VicRoads confirms 

agreement with PTV and LXRA that the intersection of Schotters Road and Bridge Inn Road 

is to be signalised.  This confirmation was in response to ongoing works with the Mernda 

Rail Extension Project and Mernda Town Centre. 

125. VicRoads raised concerns regarding the nomination of intersection treatments within the 

Township given they are likely to require detailed studies.  As such, Council agreed not to 

nominate any specific intersection treatments.  Instead, the Concept Plan nominates 

intersections likely to require an intersection treatment but also states that ‘the ultimate form 

and details of intersection treatments are to be determined at subsequent development plan 

and planning permit application stages’. 

126. It is considered that the position on intersection treatments for the purposes of the Concept 

Plan should remain, and that the ultimate form of the intersection treatment should be 

detailed and agreed to at the planning permit stage. 

Nomination of medium density housing near Mernda Train Station 

127. The final location of the Mernda Train Station is yet to be agreed upon, but it will be south of 

Bridge Inn Road.  Noting this, a 1 kilometre radius from the intersection of Bridge Inn Road 

and Schotters Road is shown below: 

                                                      
7 Paragraph 118. 
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128. Most of the developable land within the Township that is within this radius has been 

nominated on the Concept Plan as ‘medium density’, with the exception of a small portion of 

standard density within Jane Court.  This designation reflects the existing built form.  The 

area being a ‘cul-de-sac’, it also has limited access and minimal opportunities to increase 

permeability.  It is highly unlikely that these areas are going to be subject to any 

redevelopment. 

129. As such, it is considered that there is an appropriate amount of medium density housing 

designated for the Township area and that the designation within Jane Court remain as 

exhibited.   

31 – 35 Johnsons Road, Mernda 

130. The landowner of 31 – 35 Johnsons Road, Mernda requested that the Concept Plan be 

amended to nominate their land as 'retirement village' or alternatively 'medium density 

residential'.   

131. The location of this site within the context of the Township is illustrated below. 
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132. The site straddles the extent of the existing TZ and RCZ as illustrated below.   

 

133. The landowner has been actively pursuing a retirement village for this site for many years.  

Throughout discussions with Council, the landowner has been advised that a retirement 

village is not a prohibited use in the TZ.  Under both the existing TZ and the GRZ as 

proposed through this Amendment, the landowner can apply for a planning permit for the 

use and development of the residentially zoned part of the site as a retirement village.   
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134. Notwithstanding this, the Council officer response to the submission noted that there is no in-

principle objection to providing a 'retirement village' designation over the site to provide 

greater clarity and certainty regarding its future use and development.   

135. There are however, some disadvantages to adopting this approach.  Should a retirement 

village use not be considered viable or proceed in the future, an alternative proposal is likely 

to be inconsistent with the Concept Plan designation.  This is because of the language 

adopted in the DPO34, which provides (at clause 3.0) that: 

A Development Plan must be prepared for the land affected by this overlay and accord with 
the Concept Plan in Clause 4.0.  A Development Plan should extend to contiguous 

development parcels to minimise the proliferation of development plans within the Mernda 

Township.   

136. As such, any future applicant for an alternative use of the site may need to seek an 

amendment to the Concept Plan as part of a planning scheme amendment process.   

345 Hazel Glen Drive, Mernda 

137. The landowner of 345 Hazel Glen Drive, Mernda submitted that:  

 the amount of local open space proposed in the Concept Plan is not consistent 

with the historical precedent in earlier development plans and structure plans for 

the area;  

 the amount of land set aside as 'proposed local open space' to allow for the 

retention of River Red Gums is excessive; and 

 a planning permit (713337) issued by VCAT to subdivide the site can be amended.   

138. The Concept Plan within DPO34 illustrates two areas of open space in the eastern section of 

the site (within the superlot 'Lot A' on Planning Permit 713337).  The submitter requested 

that the open space illustrated be removed from the Concept Plan.  The subdivision layout 

approved is shown below: 
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Strategic justification 

139. As the Panel is aware, there is only one strategic framework that applies to land within the 

Township area (including the submitters land) – that is the LSP.  With regards to open space 

provision in the Township, the LSP only makes reference to the objective of establishing a 

linear pedestrian path along the western bank of the Plenty River. 

140. The provision of open space for ‘Lot A’ was considered as part of clause 22.10 – River Red 

Gum Policy to the Scheme, under which the policy is to:  

 Recognise the intrinsic value of River Red Gums in establishing character and identity in 

urban and rural areas. 

 Encourage that the majority of River Red Gums proposed for retention are sited in public open 

space reserves and/or road reserves. 

 Ensure that any tree nominated on a development plan and/or subdivision plan for protection 

is located within an appropriate tree protection zone. The protection zone must be large 

enough to ensure that the trunk and canopy can even remain intact and that the root system 

is not severely damaged or destroyed during the construction phase. 

141. Regardless of whether there are strategic frameworks in place, planning scheme 

amendments must also uphold the principles and objectives of both the SPPF and the LPPF 

In this case the relevant principles are those in the Local Policy to retain River Red Gums. 
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Area nomination 

142. Planning Permit 713337 has an extensive and protracted history in the lead up to its issue in 

2014.  This history relates to the layout of the subdivision, and the retention of significant 

vegetation. 

143. An agreement between Council and the landowner was reached through mediation at VCAT 

(VCAT Order P527/2014), whereby it was agreed that the majority of the subject site can be 

subdivided and that a superlot around the existing dwelling be created for further subdivision 

at a later date. 

144. Condition 4(c) of the VCAT Order states that: 

Unless otherwise agreed in writing by the Responsible Authority, any proposed subdivision 

or development layout approved for the balance land (Lot A) must include the retention of 

River Red Gum trees in passive open space reserves. 

145. At a broad level, the Concept Plan illustrates where pocket parks are to be located in 

accordance with the VCAT Order.  The specific areas required for the parks will be 

determined through the planning permit application assessment process. 

146. Notwithstanding a pocket park that has been included on the approved subdivision layout in 

accordance with condition 2(d) of the VCAT Order, was not included on the exhibited version 

of the Concept Plan. This pocket park encompasses land at the south-western corner of the 

subject site.  It is considered for completeness that this pocket park should be included on 

the Concept Plan.   

Amendments to planning permits 

147. Council agrees that a permit issued by order of VCAT can be varied.  However the Concept 

Plan is broadly reflecting the current conditions of Planning Permit 713337 and Council's 

preferred development outcomes for this site and the surrounds.   

148. As such, it is considered that the open space illustrations within the Concept Plan are 

appropriate as exhibited.   
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Conclusion 
149. This completes the opening submissions for the Council. 

150. Council reserves its right to respond to any new matters raised through submissions in its 

reply.   

 
 
 
 
 
 
 .................................................................................  
Per Terry Montebello 
Partner 
Maddocks 
Lawyers for Whittlesea City Council 
3 August 2016 
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